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SUPREME COURT OP APPEALS OP VIRGINIA. 



Ailstock v. Moore Lime Co. 

Nov. 23, 1905. 
[52 S. E. 213.] 
Malicious Prosecution — Attachment — Wrongful Suing Out — Lia- 
bility. — Where an attachment is sued out from a court without juris- 
diction, maliciously and without any reasonable or probable cause, 
plaintiff is liable to defendant for damages resulting from the levy. 

[Ed. Note. — For cases in point, see vol. 33, Cent. Dig. Malicious 
Prosecution, § 13.] 

Error to Circuit Court, Botetourt County. 

Action by J. T. Ailstock against the Moore Lime Company. 
Judgment in favor of defendant, and plaintiff brings error. Re- 
versed. 

Harvey & Nelson and De Witt V. Lemon, for plaintiff in error. 
Benj. Haden, for defendant in error. 

Cardwell, J. This is an action on the case, brought by plain- 
tiff in error, J. T. Ailstock, to recover of the defendant in error, 
the Moore Lime Company, damages for malicious prosecution 
of a civil suit. 

The declaration alleges that the Moore Lime Company "went 
and appeared before one W. R. Carper, then and there being one 
of the justices of the peace in and for said county of Botetourt, 
and then and there before said justice falsely and maliciously and 
without any probable or reasonable cause whatever caused and 
procured the said justice to issue and grant it a writ of attach T 
ment against the said plaintiff and in favor of the said Moore 
Lime Company, as plaintiff therein, in the words and figures fol- 
lowing, to wit : 

" 'Virginia, Botetourt County — to wit : 

'"To R. L. Rudersill, Deputy Sheriff of Said County: 
Whereas, the Moore Lime Company have this day made before 
me, W. R. Carper, a justice of said county, a complaint on oath 
that they verily believe that they have a just claim against J. T. 
Ailstock for the sum of one hundred and thirty-six dollars and 
ninety-eight cents ($136.98) for debt due them for open store 
—2 
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account (account herewith attached), and that the said Moore 
Lime Company has present cause of action therefor, and further- 
more to the best of affiant's belief that the said J. T. Ailstock has 
or will have in the hands of W. C. Matthews' estate sufficient to 
satisfy the claim of the said Moore Lime Company. 

" 'These are therefore in the name of the commonwealth to 
command you to attach the estate of the said J. T. Ailstock now 
in the hands of the said W. C. Matthews for the amount of the 
said claim and make return thereof at Eagle Rock, Virginia, in 
the said county, on September 9, 1903, at 10 o'clock a. m., before 
me or such other justice of said county as may be there to try this 
attachment, showing the day and manner of executing the same. 

" 'Given under my hand this 31st day of August, 1903. 

W. R. Carper, J. P.' 

"And the said defendant afterwards, to wit, on the same day of 
the date of the said writ of attachment, delivered the same to R. 
L. Rudersill, a deputy sheriff of said county, and then and there 
maliciously and without any reasonable or probable cause whatso- 
ever caused and procured the said deputy sheriff to execute the 
said attachment on W. C. Matthews, in whose hands was a large 
sum of money, to wit, $250, owing to the said plaintiff ; that by 
reason of the execution of this writ of attachment the said W. C. 
Matthews refused to pay to the said plaintiff the whole or any 
part of the amount owing to him ; that afterwards, to wit, on the 
12th day of September, 1903, the attachment proceedings were 
dismissed and abandoned by the said defendant." 

Then follows the allegation that by the wrongful and unlawful 
suing out and execution of said writ of attachment the plaintiff 
was damaged, etc. 

To this declaration the Moore Lime Company demurred, which 
demurrer was sustained, and to that judgment this writ of error 
was awarded. 

The sole question involved in the demurrer, necessary to be 
considered here, is, "If an attachment be sued out from a court 
without jurisdiction, maliciously and without any reasonable or 
probable cause whatsoever, and damage results from the levy of 
the said attachment, can the malicious suing out and levy of the 
said attachment be made the basis for an action for damages ?" 
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This precise question has never been before this court, so far as 
we have been able to find from the reported cases, and the au- 
thorities elsewhere seem hopelessly divided, though it seems to 
us that the best-reasoned cases maintain the proposition that the 
action will lie. 

It is clear from the declaration that the justice who issued the 
attachment complained of was wholly without jurisdiction. In 
the first place, the amount sued for ($136.98) was in excess of 
his jurisdiction, and his warrant sets out no ground upon which 
to issue an attachment. 

By section 2961 of the Code of 1887 [Va. Code 1904, p. 1571] 
it is provided that a justice may issue an attachment against a 
debtor removing his effects out of the state, and by secion 2962, 
Code 1887 [Va. Code 1904, p. 1572], that he may issue an attach- 
ment against a tenant removing his effects from the leased prem- 
ises. But neither of these grounds for the attachment appears 
in the justice's warrant in this case. It merely shows that the 
debt sued for was due and owing and was an open store account 
for $136.98, which is in excess of a justice's jurisdiction ; the 
limitation of the jurisdiction of a justice in such cases being $100. 
Section 2939, Va. Code 1904. 

"It has been considered," says Chitty, in his work on Pleading 
(volume 1, p. 204), "that when civil proceedings in an inferior 
court having no jurisdiction over the debt are adopted by a party 
with an express malicious intent, though there be a demand re- 
coverable elsewhere, an action on the case may be supported." 
And on page 149 of the same volume, citing a number of authori- 
ties, the same author says : "If the proceeding be malicious and 
unfounded, though it were instituted in a court having no juris- 
diction, case may be supported, for trespass." 

In a note by Hare & Wallace, in 1 Am. Lead. Cas. 260, it is 
said : "An action lies also for maliciously holding to bail, or ma- 
liciously attaching property, under the process of a court which 
has no jurisdiction. And it lies for maliciously suing out an at- 
tachment, and attaching the plaintiff's property, where nothing is 
due, or for more than is due. It lies also for maliciously suing 
out a domestic attachment, where either there is nothing due, or 
the party has not rendered himself legally liable to such process." 
Among the many authorities in support of the text is the case of 
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Goslin v. Wilcock, 2 Wils. 302, which has been cited with ap- 
proval in the cases which we will hereafter refer to, and in many 
others. 

In Boon v. Maul, 3 N. J. Law, 862, where it was held that suit 
lies for maliciously attaching property by writ from a court with- 
out jurisdiction, the opinion says: "The counsel for the defend- 
ant below, the plaintiff in this court, now insist that the declara- 
tion is defective, inasmuch as it does not contain an averment that 
the defendant knew that the common pleas of Philadelphia had 
not jurisdiction of the cause. In the case of Goslin v. Wilcock, 2 
Wils. 302, which case very much resembles the present in point 
of principle, this averment was not considered essential. It ap- 
pears to me that if a man maliciously makes use of the process of 
law, with an intention to vex and distress another, that he does it 
at his peril. He must see to the legality of the proceedings.'' 

The Supreme Court of Ohio has uniformly held to the same 
doctrine. See Fortman v. Rottier, 8 Ohio St. 548, 70 Am. Dec. 
606, and Coal Co. v. Upson, 40 Ohio St. 17. In the last-named 
case, the opinion says: "It may now be considered the approved 
doctrine that an action for the malicious prosecution of a civil 
suit may be maintained whenever, by virtue of any order or writ 
issued in the malicious suit, the defendant in that suit has been 
deprived of his personal liberty, or of the possession, use,, or en- 
joyment of property of value." 

In Hays v. Younglove, 7 B. Mon. 545, it was held that where 
a proceeding was malicious and unfounded, though instituted be- 
fore a court having no jurisdiction, either trespass or case may 
be maintained. 

To the same effect is Brand v. Hinchman, 68 Mich. 590, 36 N. 
W. 664, 13 Am. St. Rep. 362, where it was held, citing a number 
of authorities, that the action would lie, even where there had 
been no arrest or seizure of property. 

In Morris v. Scott, 21 Wend. 281, 34 Am. Dec. 236, the Su- 
preme Court of New York held that "an action on the case for 
a malicious prosecution lies against a party who falsely and ma- 
liciously prosecutes another, although the court in which such 
prosecution was had was utterly destitute of jurisdiction in the 
matter," and that all that was necessary to maintain such an ac- 
tion was the malice and falsehood of the prosecution. 
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In Kerr v. Mount, 28 N. Y. 659, a case very similar to the one 
under consideration, the opinion by Denio, C. J., says: "The 
process being void, the party who set it in motion, and all persons 
aiding and assisting him, were prima facie trespassers. If, though 
void as respects the party, it were yet regular and apparently 
valid on its face, it might protect the officer against an action, on 
the principle of Savacool v. Boughton, 5 Wend. 170, 21 Am. Dec. 
181 ; but this protection, being extended to the officer upon mo- 
tives of policy, would not at all aid the party. Acts which the 
officer might justify would be trespasses against the party. There 
is no principle with which I am acquainted which can shield the 
defendant from the damages which the plaintiff has sustained by 
his wrongful act in causing this property to be seized under a 
void warrant of attachment." 

In Antcliff v. June, 81 Mich. 477, 45 N. W. 1019, 10 L. R. A. 
621, 21 Am. St. Rep. 533, also similar in many respects to the 
case we have under consideration, after showing that "latterly the 
American authorities are tending strongly and increasing rapidly 
in favor of the maintenance of a suit for malicious prosecution 
where no property is seized and the person is not molested," and 
that the exact point had not been passed on by that court before, 
the opinion says: "I am satisfied, however, that if the wrong 
and injury is done by a malicious suit, it is immaterial, upon prin- 
ciple, whether the court had jurisdiction or not to entertain such 
suit. For every malicious wrong there is certainly in this day and 
age a remedy ; and under our liberal system of pleading in this 
state a plain and clear statement of the facts constituting the 
wrong is sufficient, and it is but little matter, in actions of tres- 
pass on the case, what the action is named or called." In Michi- 
gan there is a similar statute to section 2901 of our Code of 1887 
[Va. Code 1904, p. 1526], which provides that an action of tres- 
pass on the case may be maintained where an action for trespass 
would lie. 

The line of authorities from which we have made the forego- 
ing citations maintain that it is as much a wrong to disturb one's 
property or peace, or to injure Ms reputation and credit, by the 
prosecution, maliciously, of a civil suit, as it is to prosecute one 
maliciously and without probable cause, by which the person is 
wronged, going upon the common-law principle that for every 
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injury there is a remedy, and to deny remedy in such case would 
violate this wholesome principle. They maintain that, when the 
plaintiff sets the law in motion, he is the cause, if it be done 
groundlessly and maliciously, of the defendant's damage, and that 
while a void process of law, upon which one's property is seized 
or he is deprived of his liberty, might upon motives of public 
policy be sufficient to protect the officer executing the process, it 
would not at all aid the party who begun and carried on the action 
with malice and without probable cause. 

There is unquestionably a strong array of authority for the op- 
posite view ; but, as we have remarked, the question has never 
been determined in this state, and we are therefore at liberty to 
adopt the view that we think is founded on the better reason, and 
that view is in accordance with that taken in the authorities we 
have cited, and as expressed pointedly by Pennington, J., in Boon 
v. Maul, supra, viz., that if one maliciously makes use of the 
process of law, with an intention to vex and distress another, he 
does it at his peril. He must see to the legality of the proceed- 
ings. This is the gravamen of the charge made in the declara- 
tion in this case, and we are of opinion that the demurrer thereto 
should have been overruled. 

The judgment of the circuit court will therefore be reversed 
and annulled, the demurrer overruled, and the cause remanded 
for a trial upon its merits. 

Note. — As said by the Court this is a case of first impression in 
Virginia. The opinion is well argued and ably sustained. 

In a note to Antcliff v. June, 10 L. R. A. 621, cited by the Court, 
will b« found other cases sustaining the opinion of the Court. 

In Vinson v. Flynn (Ark.), 39 L. R. A. 415, exactly the opposite 
conclusion was reached. In that case, the appellant brought an action 
against the appellee before a justice of, the Peace to recover the "Upp" 
place and sued out a writ of possession therein. He attempted to use 
the writ for a lawful purpose, but the Justice of the Peace had no 
jurisdiction of the subject matter of the action and the writ was 
void. It was held that an action for a malicious prosecution did not 
lie against him. In discussing the case Battle, J., said: "Hare and 
Wallace, in their notes to American Leading Cases, after a review of 
the cases upon what is necessary to sustain an action for malicious 
prosecution, say: 'The gist of the action above considered is the 
putting of legal process in force, regularly, for the mere purpose of 
vexation, annoyance, or injury; and the inconvenience or harm re- 
sulting naturally or directly from the suit or prosecution, is the legal 
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damage upon which it is founded.' Munns v. Dupont, 1 Am. Lead. 
Cas. (Mh Ed.) 279, 3 Wash. C. C. 31. In Sutton v. Johnstone, 1 T. R. 
511, Lords Mansfield and Loughborough said: 'The essential ground 
of this action is that a legal prosecution was carried on without a 
probable cause.' That being true, the action cannot be maintained 
on account of a prosecution or suit, the subject matter of which was 
without the jurisdiction of the Court in which it was instituted and 
continued. In that case all process issued, orders made, judgment 
rendered, and proceedings had, would be absolutely void; and the 
action of the parties would stand as though unaltered by any judicial 
act, process, or proceeding, and completely divested of judicial au- 
thority, and the parties would be liable as they would have been had 
they acted without the authority, real or pretended, of any officer or 
court. ' We are aware that some courts have held that an action for 
a malicious prosecution before a court without jurisdiction of its 
subject matter can be maintained if the other essentials are shown, 
but we think the better opinion is that it cannot be sustained. Bixby 
v. Brundige, 2 Gray, 129, 61 Am, Dec. 443; Whiting v. Johnson, 6 Gray, 
246; Painter v. Ives, 4 Neb. 122; Braveboy v. Cockfield,2 Mull. L. 
270, 273; Turpin v. Remy, 3 Blackf. 210, 216; Marshall v. Betner, 17 
Ala. 832, 836; Munns v. Dupont, 1 Am. Lead. Cas. (5th Ed.) 259; 1 Jag- 
gard Torts, 605." 

C. B. G. 



